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Overview
Mergers involving nascent competition are a hot topic in antitrust circles, especially in light of
the pending Federal Trade Commission case against Facebook Inc., but the thinking about the
topic is nascent, too. This chapter is intended to contribute to that thinking and to discuss a
variety of questions that have not previously been discussed together.
The chapter focuses on acquisitions by dominant firms of small or early-stage start-up firms
that, if not acquired, could threaten the acquiring firm’s dominance. It explains that, while the
vast majority of such mergers are likely to be benign or procompetitive, some might be very
harmful to competition and economic welfare. If the potential harms from a merger are great
enough, the expected value of the merger—taking into account both the likelihood and the
magnitude of possible harms and benefits—might be harmful even if the merger is more likely
to be benign than harmful.
The chapter argues that mergers that are in this sense expected to be harmful can in principle be
prohibited under both Section 7 of the Clayton Antitrust Act of 1914 and, perhaps more readily,
under Section 2 of the Sherman Antitrust Act of 1890. It suggests criteria for identifying
anticompetitive mergers involving nascent competition and addresses policy concerns about
merger efficiencies, error costs, the impact of heighted scrutiny of such mergers on venture
capital investment, multiple acquisitions by a single dominant firm, and post-acquisition
challenges to such mergers.

Defining the problem
The acquired firm in a merger involving nascent competition is a firm, or substantial assets of a
firm, that is acquired early in the firm’s life, when its commercial prospects are uncertain. For
present purposes, that firm can be called a “nascent competitor.”
Because of the uncertainty about the future prospects of the nascent competitor, the competitive
significance of the acquisition must be assessed on the basis of predictions about possible
future changes in the firm and markets in which it does business. Past performance and tools
used to measure that performance, such as revenues, market shares, the Herfindahl-Hirschman
Index (HHI), profits, price-cost margins, and bidding histories, are of little or no help.
Assessment of the competitive significance of the acquisition is therefore likely to be especially
uncertain.
In their important paper, “Nascent Competitors,” Scott Hemphill and Tim Wu include
“prospective innovation” as a central attribute of nascent competitors.1 It is, to be sure, a
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defining characteristic of a problematic merger involving nascent competition that the merger
eliminates the possibility that the acquired firm will become something that both is very
different from what it is at the time of the acquisition and significantly enhances competition
by diminishing the market power of the acquiring firm and perhaps displacing it. Future
innovation will often be important, perhaps essential, to the acquired firm’s developing in that
way, and some scholars have suggested that the effects of innovation might be the most
important benefits and harms from mergers involving nascent competition.2
Nevertheless, adding some notion of innovation to the definition of a nascent competitor seems
unnecessary. In the first place, one can imagine competitive effects stories that do not depend
on future innovation. Moreover, innovation can be part of the factual assessment in any event,
without making it a definitional element; and making it part of the definition would needlessly
complicate the analysis by adding an additional, difficult, and ambiguous element.3
The acquisitions of nascent competitors on which this chapter is focused are acquisitions by a
firm that is well-established and has substantial market power that might be threatened by the
acquired nascent competitor.4 These acquisitions can injure competition if their effect is to
maintain market power of the acquiring firms that would otherwise be dissipated by
competition.
By contrast, acquisitions by firms lacking such an existing presence would be problematic, if at
all, only if they were likely to create or increase the firms’ market power. Such acquisitions
would thus raise competition concerns that are beyond the scope of this paper and that can be
assessed within existing frameworks for analyzing the competitive effects of mergers.
The economic welfare implications of acquisitions of nascent competitors can be very
substantial. Established, enduring monopolies are displaced by significant new competitive
alternatives that are often the result of valuable innovation. That displacement process both
diminishes welfare-reducing market power and reflects the flourishing of important new and
often welfare-enhancing business alternatives. It is, in Joseph Schumpeter’s paradigmatic term,
“creative destruction.”5 Acquisitions that extinguish those possibilities can be very damaging to
economic welfare.
They can be damaging to economic welfare for an additional reason as well. In winner-take-all
(or most) markets, an acquisition that eliminates a nascent competitive threat to a firm with
substantial market power can nudge the market toward “tipping” to become a market in which
network effects and economies of scale make entry by new rivals in the future more costly and
less likely.6
Nascent competitors might threaten the market power of the acquiring firm by expanding their
existing businesses or by evolving into some other or additional businesses. They might do so
on their own or after being acquired by another firm, including perhaps a smaller competitor of
the acquiring firm. Where the competitive threat requires evolution into a different business, the
nascent competitor might be regarded as a “potential competitor,” rather than as an actual,
early-stage competitor. In that case, a firm that is a nascent competitor with respect to the
markets relevant to the market power of the acquiring firm might be a reasonably mature
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competitor in other markets.
Nascent competitors might threaten the acquiring firm either horizontally – if the nascent
competitor might itself become an important competitor of the acquiring firm – or vertically – if
the nascent competitor might become an important input or complement to a competitor of the
acquiring firm.7 By eliminating that threat, the acquisition might be thought to harm
competition on either a horizontal theory or a vertical theory. The horizontal theory could be an
ordinary collusion story, in which the merging firm agrees to share the preserved monopoly
rents, or an exclusion story, in which the acquiring firm uses anticompetitive conduct or threats
thereof to coerce the nascent competitor to sell to it. The vertical theories relevant to this
chapter involve protecting the acquiring firm’s existing market power; they do not include harm
to competition in a different, vertically related market.
Acquisitions of nascent competitors might be especially problematic if they undermine the
innovation process.8 To be sure, such acquisitions might make innovation more likely if they
increase the ability of the merging parties to innovate by enabling the combination of scarce
research-and-development assets or if they increase the incentive of the merging parties to
innovate by increasing the likelihood that the innovator will be able to appropriate the benefits
of its innovations. But there is a real risk that acquisition of a nascent competitor will reduce the
likelihood of innovation in the markets in which the acquiring firm has market power. The
nascent competitor’s incentive to innovate in those markets depends on the prospect of
displacing the acquiring firm in whole or in part. The incentive of the dominant acquiring firm
to innovate in those markets is, on one hand, diminished by the prospect of cannibalizing its
current profits in those markets and, on the other hand, motivated by a desire to prevent
cannibalization of those revenues by others.9 The merger of the two firms both diminishes the
incentives of both of them to innovate and internalizes to the acquired firm the acquiring firm’s
disincentive to innovate.
So-called “killer acquisitions,” in which the acquiring firm in effect shuts down the threatening
nascent competitor after acquiring it, are included among the acquisitions with which this
chapter is concerned.10 But the chapter is also concerned with acquisitions in which the
acquiring firm continues to operate the acquired firm as a complement to or differentiated
alternative of its established business but does so for its benefit rather than in the potentially
more welfare-enhancing way in which the nascent competitor might be operated if not
controlled by an incumbent monopoly that is reluctant to cannibalize its existing profits.
Facebook Inc.’s acquisition of Instagram, which at the time was a small, differentiated, and
growing social network alternative to Facebook, might have been such an acquisition.
In brief, then, a merger involving nascent competition can be defined as follows: (i) the
acquisition, (ii) by a firm with substantial market power, (iii) of a firm (or its assets) that has the
potential for substantial growth and development (iv) which, if realized, could materially
undermine the market power of or perhaps even supplant the acquiring firm.

Legal basis for antitrust intervention
The lawfulness of mergers involving nascent competition can be assessed under Section 7 of
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the Clayton Act, 15 U.S.C. § 18, which prohibits mergers in certain circumstances, and under
Section 2 of the Sherman Act, 15 U.S.C. § 15, which prohibits some kinds of conduct that
creates or preserves monopoly power.
Section 7 of the Clayton Act
The competitive significance of mergers is ordinarily assessed under Section 7 of the Clayton
Act, which prohibits mergers the effect of which “may be substantially to lessen competition,
or to tend to create a monopoly.” By its terms, the statute is plainly applicable to mergers
involving nascent competition, and there is a well-developed procedural and substantive
jurisprudence for analyzing all sorts of mergers.
Section 7 is, however, an imperfect tool for assessing such mergers. Notwithstanding its
potentially far-reaching language, Section 7 has been construed by courts and the two federal
antitrust enforcement agencies—the Federal Trade Commission and the Antitrust Division of
the U.S. Department of Justice—largely in the context of mergers of mature firms and in ways
that seem ill-suited for assessment of acquisitions of nascent competitors. Although the law is
not entirely clear, several cases and commentators have suggested that a merger can violate
Section 7 only if harm to competition is more likely than not.11 Some commentators have thus
argued that mergers involving nascent competition should be illegal only if they are found to be
more likely than not to injure competition.12
Whatever might be the appropriateness of a more-likely-than-not standard for mergers
involving mature firms and markets, for which reasonably reliable predictions can be made, it
seems very inappropriate for mergers involving nascent competition. In the first place, any such
standard would make antitrust challenges to acquisitions of nascent competitors almost
impossible because neither the courts nor even the merging parties can be confident about the
future of the nascent competitor and the odds are overwhelming that most such acquisitions
would be benign.
Moreover, a more-likely-than-not standard makes no sense as a conceptual matter.13 The
problem with mergers involving nascent competition is not that, but-for the acquisition, the
nascent competitor is likely to become a significant competitor. Rather, it is that if the nascent
competitor becomes a significant competitor, it could greatly enhance economic welfare by
ameliorating the market power of the entrenched acquiring firm and, if it implements important
innovation, it might if not acquired by the intrenched incumbent become the “next big thing” or
otherwise change the market paradigm. The latter is especially likely in digital technology
markets characterized by winner-take-all (or most) competition and competition among
differentiated firms.14
The focus with respect to mergers involving nascent competition should thus be on acquisitions
that are on balance likely to harm competition and thus economic welfare, taking account of
both the likelihood of harm and the magnitude of harm. In effect, as Hemphill and Wu put it,
the focus ought to be on the expected value of the acquisition comparing the likelihood and
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magnitude of efficiency benefits from the acquisition with the likelihood and magnitude of
benefits to competition and welfare in its absence.15
The expected value of merger enforcement cannot be measured or even approximated with
precision, especially in the case of mergers involving nascent competition. The objective,
therefore, is to develop suitable proxies that will help identify those mergers that are most likely
to have a negative expected impact on competition and economic welfare compared to the butfor world without the merger. The following would seem to be a suitable initial set of proxies:
•

As noted above, the acquiring firm must have substantial existing market power;
and its market position must —absent the threat posed by the acquired firm—seem
secure in light of its resources, the nature of competition in the market, network
effects and other entry barriers, and similar considerations. Absent those conditions,
there is little reason to think that the acquisition might have the purpose or effect of
perpetuating a significant market power problem.

•

There must be a reasonable possibility—more than di minimis but not necessarily
more likely than not—that the acquired firm will, but-for the acquisition, develop into
a substantial competitor of the acquiring firm or provide a uniquely valuable
complement to such a competitor.

•

By contrast to naked exclusionary conduct that provides no efficiency or welfareenhancing benefits, acquisitions of a nascent competitor almost always have the
potential to create merger-specific efficiencies by combining complementary assets.
Therefore, such acquisitions should be prohibited only if the acquired firm is the
only firm, or one of only a small number of firms, that has a reasonable possibility
of becoming or enabling a substantial competitor of the acquiring firm.
Demonstrating such relative uniqueness will usually require proof that the acquired
firm has some important assets or a unique, differentiated path to promoting
significant new competition that is not available to other firms.16 If there are many
firms that are equally likely to promote competition within a roughly similar time
period, then there is little reason to think that acquisition of one of them will
preserve the acquired firm’s market power and thus little reason to run the risk of
sacrificing merger-specific efficiencies.17

•

Antitrust enforcement agencies and courts might be especially vigilant in reviewing
acquisitions by a firm that has engaged in a series of acquisitions of nascent
competitors that seem to pose an unusual competitive risk. The multiplicity of such
acquisitions might shed light on the motives of the acquiring firm. Experience with
prior acquisitions might shed light on the likelihood that the acquiring firm actually
expects or is able to realize important efficiencies from subsequent acquisitions. And
prior acquisitions might leave fewer competitive threats and thus increase the potential
competitive harm from later acquisitions. Special vigilance is also warranted where
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there is evidence that the merging parties understood that the merger would extinguish
a meaningful competitive threat to the acquiring firm.
Section 2 of the Sherman Antitrust Act
Mergers involving nascent competition might be better assessed under Section 2 of the
Sherman Act, which makes it unlawful to “monopolize” a relevant antitrust market. Section 2
prohibits both creation of new monopoly power and maintenance of existing monopoly power
by conduct that reduces or extinguishes the threat of future competition that might erode that
power.18 It is thus well-suited to assess allegedly anticompetitive conduct by firms that already
have substantial market power. It has been clear for more than 100 years that anticompetitive
acquisitions can violate Section 2.19
Conduct that is alleged to violate Section 2 is usually assessed by a so-called Rule of Reason.
Although various articulations of the Rule of Reason differ in detail, all entail in substance the
following steps:
•

First, the plaintiff must prove that the conduct has harmed or threatens to harm
competition. In this context, the harm would be the elimination of the competitive threat
posed by the nascent competitor to the acquiring firm.

•

Second, if the plaintiff succeeds, then the defendant may rebut that showing by proving
that the conduct will generate substantial efficiencies.

•

Third, if the defendant proves such efficiencies, then the plaintiff may prove that the
efficiencies could be achieved by means less harmful to competition.20

•

Fourth, if at this point the court believes that the acquisition will both harm competition
and generate important merger-specific efficiencies, then the court must balance the two
to determine which is more important.

Section 2 is well-suited for assessing mergers involving nascent competition because its welldeveloped jurisprudence provides for the consideration of both harms and benefits by a sensible
burden-shifting approach that puts the burden of proving the various elements on the party most
likely to have access to relevant evidence and avoids requiring either party to prove a negative.
Just as antitrust analysis commonly uses proxies, such as market definition and market shares to
estimate market power, and HHIs to predict harm from mergers, so it could develop and use
proxies, like those summarized above, to estimate likely expected values of mergers involving
nascent competition.
Section 2 has two other advantages as well. First, it is better suited than Section 7 of the
Clayton Act for assessing the efficiencies that might be created by the acquisition of a nascent
competitor. Section 7 law is based in part on an implicit assumption that most mergers have
procompetitive benefits and thus requires plaintiffs to prove a likelihood of substantial harm.
Once that proof is made, efficiency defenses are rarely successful. Section 2 jurisprudence
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embodies no such presumption and thus permits the decisionmaker to assess harms and
efficiencies with no a priori presumption as to which is more important or more likely.
Second, “monopoly maintenance” cases under Section 2 concern conduct by incumbent
monopolies that is alleged to reduce the likelihood or significance of future competition.
Monopoly maintenance cases are sensitive to the particular risks to competition from
aggressive conduct by firms with substantial market power. Those firms often have more ability
than others to injure competition; because firms with substantial market power have more at
stake and can reap a larger portion of the anticompetitive benefits of nipping a nascent
competitive threat in the bud, they are more likely to be motivated to do so; and incremental
barriers to competition can be especially harmful in markets already characterized by monopoly
power. Section 2 jurisprudence is not burdened by the jurisprudence developed for more
general application in merger cases under Section 7 and, in particular, is not constrained by any
expectation that courts may find acquisitions to be unlawful only when they are more likely
than not to harm competition.
Two commentators have suggested that Section 2 may not properly be construed to prohibit
acquisitions that would pass muster under Section 7 because, they argue, Congress intended
Section 7 to be more restrictive than Section 2.21 But the legislative history and Supreme Court
opinion on which they rely concerned the scope of Section 7, not Section 2.22 While they might
therefore support an argument that Section 7 should be construed more broadly in order not to
be narrower than Section 2, they do not support an argument for failing to apply existing
Section 2 standards to acquisitions of nascent competitors.
In addition, the legislative history on which these commentators rely focused on the need for
Section 7 to address “monopolistic tendencies in their incipiency, and well before they have
attained such effects as would justify a Sherman Act proceeding [as the Sherman Act was then
construed].”23 That concern provides no basis for declining to construe the Sherman Act to
prohibit acquisitions of nascent competitors that threaten incipient harm to competition.
Moreover, it is widely understood that the antitrust laws evolve in a common law-like
process.24 Thus, even if the Clayton Act was intended in 1914 to be more aggressive than the
Sherman Act as it had been construed by the courts before then, the meaning of the Sherman
Act might well have evolved since then to be more far-reaching in some respects than the
Clayton Act. And, even if the Clayton Act treats mergers more aggressively than the Sherman
Act in general, the Sherman Act might be more aggressive with respect to acquisitions used as
part of a scheme to maintain monopoly power.
The Microsoft Case
The basic theory for challenging a merger involving nascent competition is that the acquisition
extinguished a small but realistic possibility that, but-for the acquisition, the acquired firm
would have developed into an important competitor of, or an important complement to
competitors of, the acquiring firm and thus eroded its monopoly power. The principal legal
authority under Section 2 is the D.C. Circuit Court’s unanimous en banc decision in United
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States v. Microsoft Corp.25 The court held in that case that Microsoft violated Section 2 by a
course of conduct that harmed Netscape’s browser application and thus extinguished a small
but realistic possibility that the browser would evolve into, or become a key complement for, a
competing computer operating system that would reduce Microsoft’s monopoly in the
operating system market.
Even though there was only an uncertain, multi-step connection between the harm to competing
browsers and the maintenance of Microsoft’s operating system monopoly, that connection was
sufficient because Microsoft’s conduct “reasonably appear[ed] capable of making a significant
contribution to … maintaining [its] monopoly power.”26 The requisite causal connection
between the conduct at issue and harm to competition can be inferred “when exclusionary
conduct is aimed at producers of nascent competitive technologies as well as when it is aimed
at producers of established substitutes.”27
The court held in the Microsoft case that a monopolist can violate Section 2 when it engages in
anticompetitive conduct that reduces the likelihood that its monopoly power will be reduced,
regardless of whether a reduction in its market power absent the conduct was more likely than
not. That principle would seem to mean that a monopolist may not acquire a nascent competitor
that poses a small but realistic threat to its monopoly power unless:
•

The acquired firm is one of several potential competitors and the acquisition will thus
not materially reduce the likelihood that the acquiring firm’s monopoly power will be
reduced
or

•

There are substantial merger-specific efficiencies sufficient to offset the possible
reduction in competition

Commentators, however, have suggested that the Microsoft case should not be read to support
antitrust challenges to nascent acquisitions. Their arguments have focused on two issues,
injury to competition and the conduct of the defendant.
Injury to competition
Ginsburg and Wong-Ervin make two related arguments about injury to competition. They note
that the court found the conduct at issue in the Microsoft case foreclosed Netscape from market
opportunities, prevented it from gaining a critical mass of users, and thus reduced the likelihood
that it would evolve into a viable operating system or to help others to do so.28 This argument is
buttressed by the D.C. Circuit’s subsequent decision in Rambus v. Federal Trade
Commission.29 Together, these commentators argue, the foreclosure of Netscape and the
Rambus decision mean that Section 2 is violated only when actual harm to competition in the
relevant market is proven and that it is not enough to prove only anticompetitive conduct that
had the potential to harm competition.30
There are two problems with this argument. First, these commentators have the foreclosure
issue backwards. Microsoft’s conduct was not found to have driven Netscape out of business or
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to have eliminated it as a separate entity. While Microsoft’s conduct was shown to have harmed
Netscape in the separate browser market, the court made clear in its later discussion of the
attempted monopolization and tying claims that the government had not proven harm to
competition in the market as a whole, even in the browser market.31
The only harm to competition proven in that case was the finding that Microsoft’s conduct
reduced the likelihood that Netscape would in the future enter, or help others to enter, the
operating system market.32 By contrast, acquisition of a nascent competitor completely
extinguishes both whatever existing competition exists between the acquired and acquiring
firms in the relevant market and the possibility that the nascent competitor will develop in the
future into a serious competitive threat to the monopolist in that market.
Second, the Rambus case does not call into question the causation or injury to competition
principles articulated in the Microsoft case. The Rambus case involved alleged
misrepresentations by a potential entrant that had no market power. The misrepresentation had
the potential to distort a specific decision by a standard-setting body many years earlier and
thereby to create monopoly power for the defendant. The court ruled for the defendant on the
ground that the Federal Trade Commission explicitly did not find that the conduct actually
distorted the decision of the standard-setting body. In substance, the court declined to adopt the
unprecedented principle that ordinary business torts that did not harm competition might be
found to violate Section 2 on the ground that the conduct might have harmed competition.
The Microsoft case was very different because it involved maintenance of an existing
monopoly and because the conduct in that case reduced the likelihood that Microsoft’s
monopoly power would be eroded in the future, including after the antitrust litigation. The court
knew in the Rambus case that the conduct was not shown to have harmed competition in the
past and could not do so in the future. The court could not know that in the Microsoft case. Not
surprisingly, the court denied the Federal Trade Commission’s petition for rehearing of
Rambus, which was based on the argument that the Rambus decision was inconsistent with the
Microsoft decision.
Acquisitions of nascent competitors are like the conduct at issue in the Microsoft case in two
critical respects. They involve maintenance of an existing monopoly, and they reduce the
likelihood that that monopoly will be eroded in the future.33
Conduct of the defendant
Other commentators have suggested that the Microsoft case does not support challenges to
acquisitions of nascent competitors because the conduct found to be unlawful in the Microsoft
case provided no procompetitive benefits.34 Acquisitions of nascent competitors, by contrast,
usually combine complementary assets and might therefore often provide at least some mergerspecific efficiency benefits.
The problem with this argument is that the Microsoft court did not suggest anywhere in its
lengthy opinion that its discussion of injury to competition and causation applied only to
conduct found to have no benefits at all. And the court made clear elsewhere in the opinion that
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conduct can both provide efficiency benefits and be sufficiently undesirable to violate the
antitrust laws if the harms outweigh the benefits.35 In short, while the likelihood or magnitude
of possible harm required to show that a merger or other conduct is anticompetitive is less when
the conduct provides no efficiency benefits, there is no reason to think that otherwise
anticompetitive conduct is in a safe-harbor whenever it can be shown to provide efficiency
benefits, no matter how insubstantial they might be.

Policy considerations
Mergers involving nascent competition happen all the time. Amazon, Apple, Facebook,
Google, and Microsoft, for example, had themselves made a total of 825 acquisitions by the end
of 2020.36 It seems clear that each of those five firms has substantial market power in some
markets, and it is likely that a majority of the acquired firms could be regarded as nascent
competitors.
It seems equally clear that only a very small portion of the acquired firms would, but-for the
acquisition, have developed into a significant competitor or input supplier sufficient to
materially erode the acquiring firm’s market power. Most would probably fail or remain
insignificant. And even if several had the potential to become a significant competitive force,
the success of one or more would surely have reduced the likelihood that the others would
materially reduce the acquiring firm’s market power. Especially in industries characterized by
network effects and scale economies, there is room for only a few significant competitors.
Therefore, only a small portion of mergers involving nascent competition are likely to end up
harming competition.
Only a small portion of all corporate acquisitions harm competition. What makes acquisitions
of nascent competitors especially vexing for antitrust law, however, is that it is especially hard
to identify those acquisitions that are actually anticompetitive. Merger enforcement always
involves substantial uncertainty because it requires comparing the worlds with and without the
merger. Pre-merger review requires predicting the future of the merging parties and the relevant
markets both assuming the merger is consummated and assuming it is not consummated. Even
ex post merger review is burdened with unavoidable uncertainty because being able to observe
what happened after the merger tells one very little about what would have happened in the
counterfactual world in which the merger did not occur.
The antitrust enforcement agencies and courts have, however, developed a variety of tools for
evaluating mergers involving relatively mature firms and markets. While there is a robust
debate about whether those tools need to be recalibrated, it seems clear that they are capable of
identifying most anticompetitive mergers. There is no comparable set of tools for identifying
anticompetitive mergers when the acquired firm is not yet mature and neither its performance
as a mature firm nor the nature of the market in the presence of that mature firm can be
observed. There is therefore a real risk that antitrust enforcement aimed at mergers involving
nascent competition will either be paralyzed by uncertainty or block or deter large numbers of
benign mergers while searching for those that might really be anticompetitive.
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The basic safeguard against excessive antitrust enforcement entails careful factual investigation
and the use of sensible proxies. In cases brought under Section 7 of the Clayton Act, the proxies
discussed above should be enough to create a presumption of harm to competition and to shift
to the merging parties the burden of producing evidence to rebut that presumption or to justify
the merger by proving that it will generate merger-specific efficiencies sufficient to offset the
expected harm to competition.37
These proxies should also be sufficient to shift the burden in cases brought under Section 2 of
the Sherman Act, with one difference. Instead of showing that the acquiring firm has substantial
existing market power, the plaintiff in a Section 2 case should be expected to show that the
acquiring firm either has monopoly power that is likely to persist, at least in the absence of the
competitive threat posed by the acquired firm, or would be likely to obtain such monopoly
power as a result of the acquisition.
Even with good proxies, however, one implication of a policy of condemning mergers on the
basis of a negative expected value, and not requiring proof that the acquisition is more likely
than not to harm competition, is that a majority of the prohibited mergers involving nascent
competition will be harmless or maybe even procompetitive. There are several concerns about
such a policy that need to be considered.
Error costs
For at least the past 40 years or so, U.S. antitrust law has been informed by the idea that false
positives are more damaging than false negatives because the latter are likely to be corrected by
market forces while the former are subject to no such market correction. The theory has been
widely criticized in general on the grounds that it overstates the ability of the market to correct
market power-creating conduct, underestimates the ability of parties to transact around false
positives, fails to take into account magnitudes of harms from false positives and false
negatives, and has led to underenforcement of the antitrust laws.38
Whatever the merits of a policy that tilts in favor of avoiding false positives as a general matter,
it seems especially inappropriate with respect to acquisitions of nascent competitors. The errorcost argument for antitrust caution is based on the premise that competition will correct
inefficient conduct and ameliorate the consequences of anticompetitive conduct.39 But in
markets protected by entry barriers and dominated by a single large firm, competition depends
on new entry and innovation. The premise that competition can be expected to correct false
negatives has little application to acquisitions by the dominant firms in such markets that
extinguish the possibility of competition from or aided by nascent competitors that are uniquely
or unusually likely to erode their market power.40
The premise also has little application to acquisitions that increase network effects or other
entry barriers protecting a dominant acquirer’s market power. The concern about such
acquisitions is precisely that they interfere with the corrective market processes on which the
error cost argument is based.
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Merger efficiencies
Mergers usually have the potential to generate efficiencies by combining complementary assets.
In the case of acquisitions of nascent competitors, these benefits are most likely to involve
acquisition of intellectual property rights and human capital.41 Prohibiting mergers that are
unlikely to harm competition means that most of the prohibited mergers would have been
harmless and that many of those harmless mergers would have generated valuable efficiencies.
This observation is not sufficient to justify a merger involving nascent competition. The
proposed policy regarding acquisitions of nascent competitors is based on expected values. The
idea is that society foregoes uncertain merger benefits of modest value in order to prevent less
likely but much more substantial competitive harm from the merger. And mergers would be
prohibited only if they are found to have a negative expected value after taking into account
both the uncertain benefits and the uncertain harms. Only a small portion of mergers involving
nascent competition are likely to be prohibited under the proposed standard.
The concern about foregone merger efficiencies has more purchase as a practical matter. The
inquiry into the overall or expected value of the acquisitions includes assessment of possible
merger- specific efficiencies. The burden of proving such efficiencies should be on the merging
parties because they have better access to evidence about efficiencies and to avoid requiring the
plaintiff to prove the negative—that there would be no such efficiencies. The plaintiff should
have the opportunity to prove that the claimed efficiencies could be achieved by alternatives to
the acquisition that pose less risk to competition.
This allocation of burdens mirrors that applied to merger enforcement in general.42 But because
efficiency defenses have rarely succeeded in justifying otherwise anticompetitive mergers, there
is an understandable concern that they will rarely be found to justify even mergers challenged
on the basis of unlikely worst-case scenarios about extinguishing nascent competition.
There are, however, reasons to believe that concerns about lost efficiencies are not sufficient to
justify standards that are more permissive of mergers involving nascent competition than the
expected value approach proposed here. First, as explained above, while the law applicable to
most mergers under Section 7 of the Clayton Act has been inhospitable to affirmative defenses
based on claimed efficiencies, Sherman Act jurisprudence is based largely on the Rule of
Reason, and defendants have had substantial success in cases litigated under the Rule of
Reason.43
Second, because acquisitions of nascent competitors could be very damaging to economic
welfare, the costs of false negatives in the assessment of such acquisitions can be especially
large. The law needs to be sufficiently aggressive to avoid an undue risk of false negatives.
Third, acquisitions of nascent competitors—and “killer acquisitions” in particular—are
especially likely to be motivated by a desire to extinguish a competitive threat. Dominant firms
have more to lose from new competition or important innovation by rivals, and dominant firms
are more motivated than others to engage in anticompetitive acquisitions because they will
realize a larger portion of the anticompetitive benefits of the acquisitions than would a firm
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with a smaller market share.44
More generally, as Nancy Rose and Carl Shapiro explain, “there is no robust body of empirical
evidence showing that most mergers realize cognizable efficiencies.”45 To the contrary, Rose
and Jonathan Sallet note that numerous studies “cast significant doubt on the assumption of
widespread prevalence of merger-related efficiencies sufficient to overcome the adverse effects
of increased market power.”46 These studies show, in particular, little evidence that firms
realize predicted cost savings or revenue synergies.
The cited studies do not purport to measure directly more speculative efficiencies, such as
increased likelihood of innovation as a result of aggregation of intellectual property or human
capital. The studies do, however, demonstrate that acquiring firms either are overoptimistic
about anticipated, measurable efficiencies or overstate the anticipated efficiencies for some
other reason. There is no a priori reason to expect more intangible anticipated efficiencies to be
free from such biases.
Moreover, many efficiencies are not merger specific.47 This is especially likely to be the case
with respect to benefits from the acquisition of intellectual property, which will often require no
more than a non-exclusive license, and human capital, which is most often acquired apart from
the acquisition of entire firms or the bulk of their assets.48
There is, however, some reason for caution in drawing from these studies inferences about
acquisitions of nascent competitors. Most of the studied mergers were not recent, and the
studies were based largely on mergers of mature firms and thus might say little about claimed
efficiencies in the form of combining the size and marketing acumen of the acquiring firm with
the novel software or business model of a nascent competitor. As UC-Berkeley economist
Steve Tadelis put it, with a presumably intended pun, “[u]nlike pharma, where acquisitions can
lead to killing competition, in tech they often lead to large scale execution, something start-ups
almost always fail at.”49 The question in acquisitions of nascent competitors will often be
whether the acquired firm or assets would have contributed as much to competition had they
been owned by someone other than the acquired firm.
There is another reason for caution with respect to these studies. Even if there were compelling
data that mergers are unlikely to, or even that they rarely, generate merger-specific efficiencies,
some mergers surely do. And if expected-value analysis, rather than more-likely-than-not
analysis, is appropriate for assessing harm from acquisitions of nascent competitors, then
expected-value analysis should also be appropriate for assessing merger efficiencies. The
relevant question should then be how to account for the possibility that the merger might result
in substantial efficiencies even if that result is unlikely.
There is no consensus about how courts should determine whether merger-specific efficiencies
proven by the merging parties outweigh the risk of harm to competition from the acquisition.50
Courts usually avoid that question by finding either no harm or no benefit. Where they find
both, a useful starting point might be to inquire whether the anticipated, merger-specific
benefits are sufficient to justify the purchase price. If the benefits seem insufficient to justify
the purchase price, it can be inferred that the acquisition would make no sense for the acquiring
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party but-for its potential to extinguish new competition or innovation.51
Beyond that, courts should decide as best they can whether, on balance, the expected impact of
the merger on economic welfare is negative or positive in light of the possibility that the merger
will extinguish an important competitive threat and the possibility that it will enable realization
of efficiencies otherwise not obtainable.52
The impact of heighted scrutiny of such mergers on venture capital investments
The efficiencies discussed in the prior section might be thought of as ex post efficiencies -efficiencies that might be realized after the merger is consummated from combining the
acquired and acquiring firms in an acquisition. Concerns about ex post efficiencies can
potentially arise in any corporate acquisition, and they can be assessed when the acquisition is
being assessed.
Proposals for more aggressive antitrust enforcement regarding mergers involving nascent
competition have given rise to a different concern—that blocking acquisitions of nascent
competitors might deter investments by venture capital (VC) firms in new start-up companies
in the future.53 Without such investment, there would be far fewer start-ups and, presumably
therefore, less innovation and less disruptive new entry. One might characterize this as a
concern about ex ante efficiencies. It is a concern about how antitrust rules might affect
investment, and it needs to be assessed when the rules are chosen.
The logic of the concern is something like this. VC and other early-stage, high-risk investments
in start-ups are generally made in anticipation of being liquidated within a few years. Because
most start-up firms fail or are sold for modest sums, the investment strategy entails investing in
a portfolio of start-ups in the anticipation that some of them will be very successful. The
portfolio strategy and the expectation of investors in VC funds generally require liquidation of,
or exit from, earlier investments to create funds for future investments. Because non-controlling
interests in privately-held start-ups can be sold, if at all, only at a substantial discount,
liquidation of the investment usually requires sale of the start-up entity (or the bulk of its
assets). Confidence in the availability of such liquidation or exit opportunities is central to VC
and other investments in start-ups.
Fewer than 10 percent of start-up firms are sold through an Initial Public Offering (IPO). Many
simply fail, but a substantial portion—maybe a substantial majority—are sold to larger firms.54
The concern is that heightened scrutiny of acquisitions of nascent competitors by dominant
firms might deter such acquisitions and, by diminishing the interest of dominant firms in such
acquisitions, might reduce buyer competition in the markets in which startups are acquired and,
thus, the purchase price in acquisitions of nascent competitors even by firms that are not
dominant.55
If venture capital investors and other early-stage investors anticipate such effects, investment in
start-ups might decline. But the risk of such a decline would be offset at least to some extent by
the prospect of increased investment in startups if heightened antitrust scrutiny increases
competition in, and reduces entry barriers to, markets otherwise dominated by monopolies56
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and by the preservation of competition from startups that would otherwise be acquired by
incumbent monopolies.
There is not yet meaningful empirical evidence about the practical importance for future VC
investment of these two competing conjectures. One recent, large study found a statistically
significant increase in VC investment in industry segments in which large technology firms had
acquired start-ups.57 Notably, however, the study found no significant effects in the “highly
dynamic” United States,58 and the positive effects of start-up acquisitions on VC investment
that the study did find “persist for a few months only and thus do not seem to have lasting
impacts on the innovation incentives in the start-up ecosystem.”59
Moreover, the study does not compare VC investment in the existing world in which large
technology platforms make large numbers of acquisitions with that in a hypothetical alternative
world in which more aggressive antitrust policies have resulted in more competitive tech
markets or reduced barriers to entry in those markets.60 Nor does it address the question
whether the increased investment in the observed segments reflected an increase in total VC
investment or simply a reallocation of investments from one segment to another.61 Other studies
are also equivocal.62 And a recent theoretical study suggests that acquisitions of startups by
dominant technology platforms are likely to be followed by a decline in investments in startups
in the same commercial space as that occupied by the acquired startups.63
In the absence of strong empirical evidence, the theoretical concern about VC investment seems
to provide an insufficient basis for rejecting the kind of antitrust policy toward acquisitions of
nascent competitors proposed here. In the first place, there is an abundance of investment in
startups that reflects a variety of economic forces that are unlikely to be affected by the kinds of
marginal changes in antitrust rules discussed in this paper.64 The issue raised by the approach
discussed in this paper is not whether most or all acquisitions of nascent competitors should be
prohibited. It is, instead, whether a small percentage of such acquisitions that are found to be
anticompetitive after investigation of their competitive effects and efficiency benefits should be
prohibited. That kind of targeted antitrust enforcement is very unlikely to deter investment in
startups that are not expected at the outset to be unusually attractive acquisition targets of
monopoly tech platform. Tiago Prado and Johannes Bauer studied more than 32,000 VC deals
from 2010 to 2020.65 During that period, the five largest tech firms made fewer than 825
acquisitions. In other words, fewer than 3 percent of VC deals culminated in an acquisition by
one of the largest tech firms.
Moreover, data collected by the Federal Trade Commission in its study of acquisitions by the
large tech firms show that “most of the acquisitions are valued at below $15 million (and 38.6
percent are valued below $10 million); include a handful of employees [most between 1 and
10]; and involve companies that are five years or older” and have thus already had a reasonable
opportunity to test their disruptive potential.66 Only a small fraction of acquisitions like those
are likely to be problematic, and even fewer are likely to be prohibited by a more aggressive but
targeted antitrust enforcement program.
It is hard to imagine that the very small reduction in the expected value of a venture capital
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firm’s portfolio implied by those numbers would materially reduce VC investment in startups.67
And if it did reduce VC investment, it is likely to affect the most marginal portfolio
opportunities, which overall are the least likely to have real social value.
Although the analysis is more complex, the conclusion seems to be the same, even for
investment in startups made with a specific expectation that, if successful, the startup would be
an attractive acquisition target for the dominant tech firms. This is so for several reasons.
First, most such acquisitions would be permitted under the standard proposed here, either
because the startup poses no unique threat to an incumbent monopoly or because the acquisition
is expected to generate important merger-specific efficiencies. It is not clear that a marginal
reduction in the likelihood of antitrust clearance would deter VC investment.
Second, acquisition of a nascent competitor can injure competition only if it prevents the
acquired firm from developing into an important competitive threat to the acquiring firm, and
that can happen only if the acquired firm has a viable, promising alternative path without the
acquisition. Antitrust enforcement will thus interfere with acquisitions only of those startups
that are most likely to have good alternatives. The alternatives might be as a standalone
business or as a party to a merger that does not raise serious competitive concerns. In other
words, the prohibited acquisitions are those for which attractive alternative exit paths are most
likely.68
The VC investor might of course find selling a portfolio company to an incumbent monopoly to
be more profitable than pursuing alternative exit options. In many cases, the higher profits
available from an anticompetitive acquisition by an incumbent monopoly are likely to include a
share of the increased or perpetuated monopoly profits expected as a result of the acquisition.69
But no antitrust interest would be furthered by permitting the startup to be acquired by an
incumbent monopoly, instead of pursuing viable and more benign alternatives, in order to
obtain a premium for preserving the acquiring firm’s monopoly.
Third, the acquisitions most likely to be prohibited, and thus the kinds of investments most
likely to be deterred, by targeted antitrust scrutiny are likely to be of modest social value. One
reason is that acquisitions that are likely to provide substantial efficiency benefits are unlikely
to be prohibited.
Some or maybe most of the start-up companies intended at the outset to be attractive to a
dominant incumbent firm will be focused on products or services that are complements to the
dominant firm’s business. Acquisitions of these startup are unlikely to harm competition, will
often provide efficiency benefits, and will thus rarely be prohibited. Sai Krishna Kamepelli and
co-authors suggest that the prospect of such acquisitions can deter customers and app
developers from engaging with the startups and thereby reduce their value and thus the amount
the incumbent will pay to acquire them, with the result being the creation of “kill zones” in
which future investment is diminished.70
Investments in such complements will in any event often be of modest social value, in part
because the prospect of acquisition by a dominant firm might divert venture capital from
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investments that are more socially valuable toward incremental improvements that might help
the dominant firm increase its dominance.71 Moreover, making acquisitions of complements by
dominant firms more difficult might result in increased R&D by the dominant firms
themselves.72
To be sure, some complements might be an important competitive threat to the acquiring firm,
either by developing into a substantial competitor of the acquiring firm or, as was feared in the
Microsoft case, by providing a uniquely valuable complement that enables substantial
competition against the acquiring firm. The courts and enforcement agencies ought to take that
possibility into account. But those cases are likely to be very uncommon. Most complements
will just be complements.
Acquisitions of startups that compete with dominant firms are more likely to be prohibited by
the standards proposed in this chapter, especially those involving startups that are differentiated
from the dominant firms. The prospect of acquisition by a dominant firm, unconstrained by
antitrust scrutiny, can diminish the social value of investments in startups intended to compete
against the incumbent firm by creating incentives to imitate the incumbent inefficiently, instead
of offering a more differentiated alternative.73
In addition, the prospect of such acquisitions is likely to induce otherwise inefficient
investments made for the purpose of attracting acquisition interest by creating a competitive
threat.74 These investments are likely to be of little social value, especially if they are intended
to result in “killer acquisitions,” in which the startup is acquired and shut down, and even if the
startup continues to be operated after its acquisition by the dominant firm.
Fourth, most harmful would be a reduction in investments in startups that pose a competitive
threat to the monopoly and would flourish if they were not acquired by the monopoly firm.
Paradoxically, however, a lax antitrust policy is likely to result in many of those startups being
acquired by the monopoly, which will often have an incentive to pay a monopoly premium to
acquire them.75 It seems unlikely that antitrust interests would be served by permitting
anticompetitive acquisitions of nascent competitors in the hope that doing so will induce future
VC investments that will end up having substantial social value only if the startup flourishes
and the threatened monopoly, even though free from antitrust constraint, does not acquire the
startup.
Multiple acquisitions by the same firm
Multiple acquisitions, each of which has only a small likelihood of injuring competition, might
in aggregate have a substantial risk of harming competition. Four acquisitions by an incumbent
firm, for example—each of which has an independent 10 percent chance of harming
competition—would in aggregate have almost a 35 percent chance of harming competition. It is
tempting to think that, if the aggregate likelihood of harm is big enough, the group of
acquisitions should be unlawful.
Antitrust violations require anticompetitive conduct. Courts have long made clear that multiple
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instances of aggressive but procompetitive conduct do not violate the antitrust laws, even if
their cumulative effect is to drive less effective rivals from the market, because the aggregation
does not change the character of the conduct and thus cannot justify deeming any of the
conduct to be anticompetitive.76
That principle would seem to require assessing the lawfulness of a series of acquisitions by
determining, separately for each one, whether the acquisition is anticompetitive. If so, while
the other acquisitions might provide relevant evidence that sheds light on the acquirer’s intent,
the likelihood of merger-specific efficiencies, or competitive alternatives in the relevant
markets, the fact that the acquisition was part of a series would be immaterial.
There are, however, two ways in which a series of acquisitions might appropriately change the
outcome other than just by creating additional evidence. First, the earlier acquisitions might
change the market circumstances by, for example, reducing the number of possible new
entrants or by affecting the evolution of the monopoly firm’s business and thus the commercial
opportunities available to others. Those changes might make a later acquisition more likely to
harm competition than if it had not been preceded by the others.77
Second, and more fundamentally, the principle that aggregation of multiple instances of lawful
conduct does not make any of the conduct unlawful makes sense when the conduct is thought to
be lawful because it is procompetitive. It is not clear that principle should apply to an
acquisition that is thought to be lawful, not because it is expected to create procompetitive
benefits, but rather because the risk of harm from the acquisition is thought to be too small.
Thus, if a dominant firm makes a series of acquisitions involving nascent competition that
provide no efficiency benefits, it might be appropriate to find a violation when the aggregate
risk of harm from the acquisitions becomes great enough.
There are, however, arguments for not finding a violation in that situation on the basis of the
aggregate risk of harm. Antitrust law requires predictability so that firms can know in real-time
whether their conduct will be lawful or unlawful. That objective is undermined if firms have to
imagine how a creative antitrust plaintiff might combine the pending acquisition with lawful
acquisitions in the past or those contemplated for the future to argue that the combination is
unlawful.
Aggregation of multiple acquisitions would also create other complexities. It would seem
inappropriate to find all the acquisitions to be illegal because the last one caused the aggregate
harm of the combined acquisitions to be great enough to support finding a violation. Yet
prohibiting only the last acquisition would enable the monopolist to sequence its acquisitions in
order to make the least problematic acquisitions the most likely to be found to be unlawful.
This problem could be addressed by finding the set of acquisitions to be unlawful but restricting
the remedies for the set of acquisitions to those appropriate to compensate for the harms caused
by the particular acquisition (or acquisitions) that pushed the set across the line to illegality.
The issue of timing of antitrust challenges to mergers
Application of antitrust principles to pending mergers is often difficult because it requires
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predicting two different future states, the world with and without the merger. “Prediction is
very difficult,” the late Nobel prize-winning physicist Niels Bohr famously observed,
“especially if it’s about the future.”
One way to reduce the uncertainty would be to assess mergers involving nascent competition
years after they have been consummated, with the benefit of knowledge about how the
acquiring and acquired firms evolved in the interim. That knowledge might shed light on both
the competitive importance of the acquired firm and any efficiencies generated by the merger.
There is no legal bar to antitrust challenges to previously consummated mergers. There have
been several successful challenges to such mergers under both Section 2 and Section 7 both
before and after passage of the Hart-Scott-Rodino Antitrust Improvements Act of 1976,78 15
U.S.C. § 18a, which authorized the antitrust enforcement agencies to review large proposed
mergers before they are consummated.79 As a practical matter, a court would probably want to
know why the government waited to challenge the acquisition and, especially if it was subject
to pre-merger review, what has changed to justify the later challenge.80 But there is no basis for
a court to reject a post-closing challenge to a merger as matter of law.
There are, however, policy reasons why the enforcement agencies should be reluctant to defer
merger challenges until long after consummation.81 For one thing, merger remedies are much
less likely to be effective when mergers are challenged after they have been consummated. The
acquired firm might cease to exist, and its assets might have been dissipated or widely
distributed throughout the acquired firm. Even if the firm exists within the acquiring firm, its
ability to be a significant competitive threat to the acquiring firm is likely to be greatly
diminished by the passage of time, market developments, and defensive actions taken by the
acquired firm. And a divestiture remedy long after consummation of the merger is likely in any
event to be very disruptive.82
There are other problems, too. The prospect of a post-merger challenge denies the merging
parties the certainty that pre-merger review was intended to create and might chill its
investment in efficiency-enhancing exploitation or integration of the acquired firm that would
not be profitable if the merger were subsequently unwound. More serious might be perverse
incentive effects from the prospect of post-merger challenges. The acquiring firm might
suppress the acquired firm to avoid creating evidence of what a big competitive threat it might
have become absent the merger, or it might inefficiently “scramble the eggs” to make
divestiture less feasible and less likely. Either course would both inhibit the realization of
merger-related efficiencies and reduce the likelihood of a successful post-consummation
challenge to the merger.
Post-merger challenges will no doubt be appropriate in some cases. They might be a uniquely
valuable means of establishing an important antitrust precedent.83 They might be prompted by
facts not appreciated or provable before the closing that demonstrate the likely anticompetitive
consequences of the merger or an optimal merger remedy.84 But such challenges should be rare.
Antitrust functions best when it provides clear ex ante signals about the line between lawful and
unlawful conduct and does not chill or distort incentives for efficient competition by the specter
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of ex post intervention.

Conclusion
Only a small portion of acquisitions involving nascent competition are likely to harm
competition and reduce economic welfare. The rest will be either benign or procompetitive. But
those that are harmful could be very harmful because they could extinguish uniquely valuable
opportunities to reduce monopoly power of incumbent firms or innovative startups that might,
if not owned by a firm motivated to protect its existing monopoly profits, contribute
enormously to economic welfare by disrupting existing markets and spurring a process of
creative destruction.
To prevent such harmful acquisitions, antitrust law must be prepared to prohibit acquisitions
that are expected on balance to diminish economic welfare even if harm is less likely than not
and even if the acquisitions would be likely to generate some merger-specific efficiencies.
Existing antitrust doctrine, especially under Section 2 of the Sherman Act, is sufficient to
permit prohibiting mergers under these circumstances.
But antitrust law should be applied with great care in these circumstances. Only a small portion
of mergers affecting nascent competition—those that pose an unusual risk to competition—
should be prohibited. Such mergers should be prohibited only after careful assessment of both
possible harms and possible merger-specific efficiencies. In almost all cases, mergers involving
nascent competition should be challenged, if at all, only before (or, in the case of mergers not
subject to pre-merger notification, shortly after) they are consummated. Later challenges to
such mergers are appropriate only in unusual cases.
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